“National Sovereignty and Allegiance in the Age of Mass Migration”
Panel Proposal for the American Society for Legal History Annual Meeting, 2009

Panel Members: [Contact person: Lucy Salyer]

William Forbath, University of Texas: Chair and Commentator [wforbath@law.harvard.edu]
Lucy E. Salyer, University of New Hampshire: “Exits: Forming International Rules on
Expatriation” [Lucy.Salyer@unh.edu]

Matthew Lindsay, Climenko Fellow, Harvard Law School: “A Power “Inherent in
Sovereignty and Essential to Self-Preservation”: National Security and the Origins of the Federal
Immigration Power” [mlindsay@law.harvard.edu]

Candice Bredbenner, University of North Carolina, Wilmington: “Pacifists, Naturalization,
and the Rebirth of the ‘Attachment’ Standard” [bredbennerc@uncw.edu]

Panel Abstract

This panel asks how the “unsettling” of much of Europe and Asia in the nineteenth and
early twentieth centuries, when millions of individuals immigrated to the United States, shaped
United States’ policies toward immigration and citizenship and its development as a modern
nation state. Each paper highlights the creative legal mechanisms and interpretations employed
by administrative officials and judges to enhance national sovereignty over immigrants and
citizens in the effort to police the physical and political borders of the United States. Lucy
Salyer’s paper analyzes the novel Naturalization Treaties the United States negotiated with a
number of European powers in the nineteenth century which guaranteed the rights of migration
and expatriation, that is, the right to change one’s allegiance. Though the new treaties, informed
by the liberalism of international law pioneers such as Francis Lieber, seemed to privilege the
individuals’ right to change their political homes, Salyer argues that the Naturalization Treaties
and the “rules of exit” they specified actually served to bolster the power of emerging nation
states to delineate their jurisdiction and assert their sovereignty more clearly. In the final decade
of the nineteenth century, the Naturalization Treaties found a counterpart in a newly robust and
exclusive federal immigration power. Matthew Lindsay argues that the architects of that power
believed that unchecked immigration had created a state of national emergency, and forged the
immigration power into an instrument of national self-defense inherent in the nation’s
sovereignty, essential to the preservation of republican government, and insulated against
judicially enforceable constitutional constraints. Increasingly, only those immigrants who were
willing to fight and shed blood for the American republic were deemed worthy as new citizens,
as Candice Bredbenner reveals. In the aftermath of World War I and the passage of the nation’s
most restrictive immigration policies, government officials, argues Bredbenner, zealously
guarded the gates of citizenship by insisting that the naturalization requirement that prospective
citizens be “attached to the principles of the Constitution” justified the denial of naturalization to
pacifists who refused to bear arms to defend the country.



PAPER ABSTRACTS:

“Exits: Forming International Rules on Expatriation”
Lucy E. Salyer, Associate Professor, University of New Hampshire

In this paper, | explore a major development in the international law of citizenship: the
recognition of the right to give up one’s citizenship and pledge allegiance to a new sovereign. In
the 1860s and 1870s, the United States signed naturalization treaties with a number of European
countries — most importantly, with the North German Confederation in 1868 and England in
1870 — which, for the first time, recognized the rights of individuals to migrate and change their
political allegiance. | analyze the expanding recognition of the right of expatriation as related to
the effort of emerging nation states in the mid-nineteenth century to delineate their jurisdiction
and assert their sovereignty, especially in the wake of massive emigration. As historian Nancy
L. Green argues, the little studied “rules of exit” developed in new expatriation policies and
treaties were as significant as immigration laws in deploying state strategies for managing
populations, forging national identities, and building modern nation states.

While countries might allow — and at times encourage — their subjects to emigrate, they
did not relinquish their claims to the emigrants’ allegiance and often refused to recognize their
natives’ new status as naturalized American citizens. Diplomatic tensions flared when nation
states made competing claims to the same citizen/subject, pressing them into military service, or
forbidding them from leaving. This chapter analyzes movements to create new international
rules on naturalization and expatriation to avoid such messy disputes and eliminate dual
nationality and the conflicting allegiances it engendered. A modern era of nation states,
advocates argued, demanded modern theories of citizenship. The paper looks at the architects of
these new understandings of citizenship and the modern nation state, focusing in particular upon
Francis Lieber, the German-born American intellectual who is best known for formulating the
international law of warfare. | argue that the new naturalization treaties affirmed the rights of
free migration and expatriation, drawing on the rhetoric of liberal nationalism, but ultimately
served to bolster the concrete strategic interests and power of rising nation states.

A Power “Inherent in Sovereignty and Essential to Self-Preservation ”:
National Security and the Origins of the Federal Immigration Power
Matthew J. Lindsay, Climenko Fellow, Harvard Law School

In this paper, I examine the historical origins of the modern federal immigration power’s
constitutional exceptionalism. Immigration exceptionalism was born in the final decades of the
nineteenth century, from an intensifying conflict between the nation’s cherished republican
political-economic principles, and the unprecedented social and economic dislocations wrought
by the industrialization of the northern economy. A diverse range of policymakers, judges, labor
spokesmen, and economists developed a diagnosis of this conflict that centered less on broad
structural economic forces, than on the quality of immigrants and immigration. These men
reimagined the American polity as a social and political body whose health depended less on the
vitality of its political and economic values and institutions, than on the collective natural
endowments of its constituent members. European and Chinese laborers’ degraded standards of



living, willingness to work for starvation wages, inability to assimilate, and racial unfitness, they
concluded, threatened to destroy the foundations of republican government.

Amid this atmosphere of national emergency, the Supreme Court created an immigration
power adapted not to the regulation of labor, economic dependency, or crime—issues that, then
as now, characterize most immigration lawmaking—abut rather to the defense of the nation
against foreign aggression. In concert with Congress and a host of influential policy critics, the
Court forged the immigration power into an instrument of national self-defense, to be deployed
against invading armies of politically unassimilable, economically degraded, and racially suspect
foreign laborers. Though such immigrants were citizens of ostensibly “friendly” nations,
policymakers and judges re-imagined them as enemy aliens. This was a form of federal
regulatory authority that operated—and still operates today—much as an extension of Congress’
power to conduct foreign affairs and preserve national security. The Court thus transformed the
prevailing theory of national sovereignty, from a domain of federal authority defined by specific,
constitutionally enumerated powers, to one unmoored from the Constitution, “essential to self-
preservation,” and buffered against judicially enforceable constitutional constraints.

Pacifists, Naturalization, and the Rebirth of the ‘Attachment’ Standard
Candice Bredbenner, Associate Professor, University of North Carolina Wilmington

In the 1920s, post-war anxiety over the capacity of American society to assimilate its
growing foreign-born population imparted new urgency to debates over the value of citizenship
to the individual and the value of the citizen to the state. The most formal expression of these
reflections came in the shape of new naturalization laws and policies that reaffirmed the
contractual nature of citizenship through their emphasis on the reciprocal responsibilities binding
the citizen and the state. In this paper, | will explore a significant development in this interwar
history of naturalization, one that highlighted the role of the Bureau of Naturalization and the
U. S. Supreme Court in promoting a concept of substantive citizenship that prized action over
knowledge and civic conformism over personal conviction.

The earliest manifestation of this policy trend was the Bureau’s introduction of a more
exacting standard of evidence for demonstrating “attachment to the principles on the
Constitution,” a basic naturalization requirement that had maintained an otherwise
inconsequential role in the disposition of citizenship cases since its appearance in 1795.
Between 1920 and 1926, the Bureau’s efforts to make more visible the deference to authority
implicit in the “attachment” requirement yielded the rejection of over 30,000 citizenship
petitions. One striking example of this intensifying scrutiny of naturalization petitioners’ beliefs
and actions was the denial of U. S. citizenship to pacifist men and women on the grounds that
their convictions represented a repudiation of a fundamental Constitutional principle—the
government’s power to raise an army. The four pacifist naturalization cases considered by the
Supreme Court between 1929 and 1941 will be the main focus of my paper. | will examine how
each petitioner’s case, while sharing the same fate and fatal reasoning, highlighted different
aspects of the federal government’s employment of naturalization policies to promote obedience
to the state through the articulation and enforcement of a common set of civic duties.
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